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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
SALLY J. COOLEY
Deputy State Appellate Public Defender
I.S.B. #7353
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
SECREITA DEE IVERSON,
)
)
Defendant-Appellant.
)
________________________________)

NO. 42966
BONNEVILLE COUNTY
NO. CR 2013-17966
APPELLANT'S
REPLY BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Secreita Dee Iverson pled guilty to three counts of
delivery of methamphetamine and two sentencing enhancements.

She received a

unified sentence of twenty-seven years, with thirteen and one-half years fixed. On
appeal, Ms. Iverson contends that the district court abused its discretion in failing to
reduce her sentence in light of the additional information submitted in conjunction with
her Idaho Criminal Rule 35 (hereinafter, Rule 35) motion.
This Reply Brief is necessary to correct the State’s incorrect assertions that the
district court lost jurisdiction to rule on Ms. Iverson’s Rule 35 motion, that the doctrine of
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invited error precludes Ms. Iverson from asking for leniency, and that no new
information was submitted in support of the Rule 35 motion.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Ms. Iverson’s Appellant’s Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.
ISSUE
Did the district court abuse its discretion when it denied Ms. Iverson’s Idaho Criminal
Rule 35 Motion?
ARGUMENT
The District Court Abused Its Discretion When It Denied Ms. Iverson’s Rule 35 Motion
For A Sentence Reduction In Light Of The New Information Offered In Support Of Her
Rule 35 Motion
On appeal, Ms. Iverson contends that her sentence is excessive in light of the
new information submitted in conjunction with her Rule 35 motion, and the district
court’s denial of her motion for a sentence modification represents an abuse of
discretion. (Appellant’s Brief, p.4.)
The State claims that the district court lost jurisdiction to rule on Ms. Iverson’s
Rule 35 motion where it ruled 277 days after the timely filed Rule 35 motion.
(Respondent’s Brief, p.3.) In claiming that “nothing in the record justifies such a lengthy
delay” the State neglects to mention the fact that the district court held a hearing on the
Rule 35 motion. (Respondent’s Brief, p.3; Augmentation, p.1.)
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However, the district court did schedule a hearing on the motion on October 21,
2015, seven months after it was filed; it then promptly ruled on the motion at the hearing
held on December 9, 2015. (Augmentation, p.1; Idaho State Data Repository.) While a
district court must rule within a reasonable time after the expiration of the 120 day
period for filing a Rule 35 motion after the judgment has been entered, a court only
loses jurisdiction to rule on the motion if the delay is unreasonable. See State v. Day,
131 Idaho 184, 185 (Ct. App. 1998) (holding that unexplained nine month delay in ruling
on defendant’s Rule 35 motion was unreasonable and deprived the court of jurisdiction).
A court does not lose jurisdiction to act upon a timely-filed motion merely because the
120-day period expires before the court can reasonably consider and decide the motion.
See State v. Chapman, 121 Idaho 351, 353 (1992). Here, the district court did not
unreasonably delay ruling on the motion, it acted reasonably in holding a hearing seven
months after Ms. Iverson filed the motion, and it orally denied the motion at the hearing.
Thus, the State’s assertion that there was nothing in the record to justify why the district
court delayed ruling on the Rule 35 motion is incorrect. As the State is surely aware,
the scheduling of a hearing does take additional time—here, the court set the hearing to
occur in 49 days—thus the record justified a delay in ruling on the motion. (Idaho State
Data Repository.)
The State also asserts Ms. Iverson “invited error” where the sentencing
recommendation was agreed to by both parties and the district court, and therefore she
could not assert that the district court abused its discretion by declining to reduce her
sentences.

(Respondent’s Brief, p.4.)

In support of her motion for a sentence

reduction, Ms. Iverson submitted information asking for leniency due to the fact that she
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would be at, or after, retirement age before her fixed time was up. (R., p.98.) Thus,
Ms. Iverson requested a reduction in light of new or additional information, and it was
not “invited error” for her to file such a motion simply because the original sentence had
been agreed on at the time of the guilty plea.

That is, Ms. Iverson did not invite,

consent to, or acquiesce to the district court’s denial of her motion for leniency.
Although the State claims this was not new information as Ms. Iverson’s age was
known to the district court (Respondent’s Brief, pp.4-5), however, the new information
submitted by Ms. Iverson included her subsequent realization that she would be at
retirement age at the earliest point she could be released (R., p.98). Such information
was not previously considered by the district court and it is therefore “new or additional
information.”
CONCLUSION
Ms. Iverson respectfully requests that this Court reduce her sentence as it sees
fit.
DATED this 16th day of June, 2016.

__________/s/_______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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